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NO.       

 
EX PARTE 
 

§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
TRAVIS COUNTY, TEXAS 

CITY OF EL PASO  
§ 
§ 
§ 

____ JUDICIAL DISTRICT 

ORIGINAL PETITION OF THE CITY OF EL PASO FOR CHAPTER 1205 
EXPEDITED DECLARATORY JUDGMENT  

This is an expedited bond validation action brought pursuant to Chapter 1205.001 et. seq. 

of the Texas Government Code (“Chapter 1205”), which entitles issuers of public securities to 

obtain a declaratory judgment confirming, among other things, the validity of proposed public 

securities, public securities authorizations, expenditures of money related to public securities, 

and contracts related to projects funded through the issuance of public securities.1  Chapter 1205 

provides a statutory framework for accelerated resolution, in a single forum, of all issues that 

have been or could be raised that affect the validity of the public securities, ordinances, elections 

and/or authorizations described in this Original Petition.2 

I. 
STATEMENT OF THE CASE 

Following a 2012 duly-held election by the voters of the City of El Paso (the “City”), the 

City has issued, and is planning to further issue, general obligation bonds for various public 

projects, including the development of a multi-purpose performing arts and entertainment facility 

(the “Facility”) in downtown El Paso (“Downtown” or “Downtown El Paso”).  In light of recent 

objections by a group of El Paso taxpayers to the City’s efforts to move forward with the 

development and construction of the Facility, the City files this Chapter 1205 action to obtain 

                                                 
1 Tex. Gov’t Code Ann. § 1205.021. 
2 Tex. Gov’t Code Ann §§ 1205.025, 1205.061. 
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judicial validation of its authority to proceed with the construction of the Facility  proposed to 

and approved by the voters, in the Downtown location proposed to and approved by voters. 

II. 
DECLARATORY JUDGMENT RELIEF REQUESTED 

The City, as an issuer of public securities, seeks to obtain on an expedited basis, 

declaratory judgment that:  

(a) Ordinance No. 017849 authorizing the November 6, 2012 bond election 
(the “Election Ordinance”) and the November 6, 2012 election (the 
“Election”) in which El Paso voters approved the issuance of City general 
obligation bonds to finance the Facility (among other projects) are legal, 
valid, enforceable and incontestable; 

 
(b) the City is fully authorized to issue general obligation bonds to finance the 

acquisition, construction, improvement and equipping of the Facility and 
the acquisition of land and rights-of-way therefore (the “Bonds”); 

 
(c) to the extent the Bonds have been previously issued,3 such Bonds are 

legal, valid, enforceable and incontestable; and the additional Bonds to be 
issued to finance the costs of the Facility, when issued in conformity with 
applicable law and as approved by the Texas Attorney General, will be 
legal, valid, enforceable and incontestable; 

 
(d) the City is fully authorized to expend the current and future proceeds of 

the Bonds for the acquisition of land, design, development, construction, 
improvement, and equipping of the Facility, and each such expenditure 
and proposed expenditure relating to the Bonds and the Facility is legal, 
valid, enforceable, and incontestable; 

 
(e) the proposed Facility constitutes a valid “multi-purpose performing arts 

and entertainment facility” as described in the Election Ordinance and as 
approved by the voters in the Election, and the use of such Facility for 
various sports and sporting events, which are a common form of 
entertainment, is legal, valid, enforceable and incontestable; 

 
(f)  the Election Ordinance and the resulting contract with the voters require 

that the Facility be located in Downtown El Paso; 

                                                 
3 Costs of the Facility are being financed from more than one series of Bonds.  Portions of the following previously 
issued Bonds have been or will be used to fund Facility costs:  the “City of El Paso, Texas General Obligation 
Refunding and Improvement Bonds, Series 2014,” the “City of El Paso, Texas General Obligation Refunding and 
Improvement Bonds, Series 2015”  and the “City of El Paso, Texas General Obligation Bonds, Series 2016.”   The 
City anticipates issuing additional Bonds to further fund the costs of the Facility. 
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(g)  the City has the discretion to determine specifically where, in Downtown 

El Paso, the Facility will be located;  
 
(h) the Union Plaza District site located in Downtown El Paso is one legal, 

valid, enforceable and incontestable location for the construction of the 
Facility; and  

 
(i) the Election to authorize the issuance of the Bonds for the Facility under 

state law supersedes any current, future or potential attempt to use the 
right of initiative, pursuant to the City Charter, to hinder or delay the 
Facility, and any pending controversy regarding such initiative or any 
future attempt to invoke the initiative provision in the City Charter to 
hinder or delay the Facility shall have no legal effect upon the  Bonds or 
the Facility.   

 

Chapter 1205 requires the Court, upon receipt of this Original Petition, to 

“immediately issue an order” setting the matter for trial “at 10:00 a.m. on the first Monday  

after the 20th day after the date of the order.”4 As the first Monday after the 20th day after 

the date of the order will be Monday, May 29, 2017, a legal holiday (Memorial Day), the 

City proposes that the matter be set for trial at 10:00 a.m. the following day, i.e., Tuesday, 

May 30, 2017.  In the alternative, the City will make itself available at the time the Court 

determines appropriate under the statute, the Texas Rules of Civil Procedure and the interests of 

justice and equity. 

                                                 
4 Specifically, Tex. Gov’t Code Ann § 1205.041 provides: 

(a) The court in which an action under this chapter is brought shall, on receipt of the petition, 
immediately issue an order, in the form of a notice, directed to all persons who: 

(1) reside in the territory of the issuer: 
(2) own property located within the boundaries of the issuer; 
(3) are taxpayers of the issuer; or 
(4) have or claim a right, title, or interest in any property or money to be affected by a 

public security authorization or the issuance of the public securities. 
(b) The order must, in general terms and without naming them, advise the persons described by 

Subsection (a) and the attorney general of their right to: 
(1) appear for a trial at 10 a.m. on the first Monday after the 20th day after the order; and 
(2) show cause why the petition should not be granted and the public securities or the public 

security authorization validated and confirmed. 
The order must give a general description of the petition but it is not required to contain the entire petition or any 
exhibit attached to the petition. (Emphasis added). 
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III. 
FACTUAL BACKGROUND 

A. The Facility and the Revitalization of Downtown El Paso 

1. Construction of a multi-purpose performing arts and entertainment facility in 

Downtown El Paso is an integral component of the City’s economic development, Downtown 

revitalization, and quality of life investment initiatives.  Since the adoption of its Downtown Plan 

more than a decade ago, the City has evaluated a wide range of potential projects to spur high 

quality economic development and bring new vibrancy to Downtown.   

2. In furtherance of those economic development and revitalization goals, through 

lawful and appropriate action pursuant to the provisions of the Texas Government Code, and 

with full approval of the voters of El Paso, the City has undertaken certain of those potential 

projects which will create and improve public parks, museums, libraries, and cultural and 

performing arts and entertainment facilities.   

3. The Facility – a multi-purpose performing arts and entertainment facility to be 

located in Downtown El Paso – is one such project currently underway.  

4. The City Council and the voters of El Paso have authorized and financed (and will 

further finance) the Facility through the proper and legal issuance of the Bonds authorized by the 

Election. 

5. The City has determined that a Union Plaza District location in Downtown El 

Paso is the most appropriate site location for the Facility, as it is a site that would provide great 

opportunity for citizen use, incremental sustained revitalization of Downtown, and minimized 

cost to the City. 
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B. The Election Ordinance 

6. On August 14, 2012, the City Council, after a thorough public hearing, voted to 

approve Ordinance No. 017849 -- the Election Ordinance -- which set an election for approval of 

the City’s issuance of the Bonds for November 6, 2012.5   In relevant part, the Election 

Ordinance declared that the City would seek voter approval to issue $228,250,000 in general 

obligation bonds for  

acquiring, constructing, improving, renovating and equipping new and existing 
library, museum, cultural and performing arts facilities and improvements, 
including the acquisition of land and rights-of-way for such projects…such 
projects to include: 

Arts and Entertainment 
 Multi-purpose performing arts and entertainment facility located in Downtown El 
Paso.6 

7. The City purposefully included as an integral part of the Election Ordinance the 

location of the Facility (a “multi-purpose performing arts and entertainment facility located in 

Downtown El Paso”). That the Facility would be located in Downtown El Paso was widely  

published and openly debated prior to the Election.   

C. The Election and Contract With the Voters 

8. On November 6, 2012, the City held the Election and the voters were asked to 

vote For or Against the following:  

MUSEUM, CULTURAL, PERFORMING ARTS, AND LIBRARY FACILITIES 

PROPOSITION – “THE ISSUANCE OF $228,250,000 GENERAL 

OBLIGATION BONDS FOR MUSEUM, CULTURAL, MULTI-PURPOSE 

PERFORMING ARTS AND ENTERTAINMENT AND LIBRARY FACILITIES 

IMPROVEMENTS…” 

                                                 
5 A true and correct copy of the Ordinance is attached hereto as Exhibit A. 
6 Id. at 3. 
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9. On November 6, 2012, through the Election, the citizens of El Paso voiced 

overwhelming support for the Facility (and other proposed facilities) and the City’s proposed 

means of financing its construction via the Bonds.  Thus, the proposed Bond issuance passed, 

which constituted the approval by the voters for the issuance of the Bonds for the financing of 

the Facility.  

10.   Under Texas law and Article I, Section 16 of the Texas Constitution, a “contract 

with the voters” exists when an issuer of government securities seeks approval from the voters to 

issue bonds and the voters grant such approval on the basis of the official action of the governing 

body of the government issuer.  The binding nature of such a contract with the voters comes 

from a core principle of the Texas Constitution, the prohibition of laws that impair the obligation 

of contracts.  The Texas Supreme Court has held that the voters, as parties to the contract 

created, are entitled to receive “substantially all of the benefits and security of that contract.” 

Therefore, the governing body would violate its contract if it uses the voter-approved bond 

proceeds in a way that the voters did not approve.   

11. Once the voters, in the Election, approved the Facility and approved the Bonds as 

the primary financing mechanism for it, the City’s representations regarding the nature and 

Downtown location of the Facility, as memorialized in the Election Ordinance adopted by the 

City Council prior to the Election, formed an essential part of the City’s contract with the voters.  

The portion of the Election Ordinance specifying a “multi-purpose performing arts and 

entertainment facility located in Downtown El Paso,” was therefore a term of the City’s contract 

with the voters.  Moreover, the summary language contained in the Election ballot itself did not 

in any way limit the terms of this contract.  Thus, by its express terms, the contract with the 
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voters requires that the Facility be a “multi-purpose performing arts and entertainment” facility 

located in Downtown El Paso. 

D. The Issuance of the Bonds 

12. In each case, following approval by the Attorney General of Texas, the City has  

issued its Bonds to partially finance the Facility. The City is planning to issue one more series of 

additional Bonds to finance the remaining costs of the Facility in accordance with applicable law 

and after approval of such issuances by the Texas Attorney General.  

E. The Determination of the Facility Site 

13. As a Home Rule city, the City has discretion to determine where in Downtown El 

Paso to locate the Facility. 

14. After reviewing various studies regarding the most advantageous Downtown sites 

on which to locate the Facility, City staff recommended, and the City Council chose, a site 

within the Union Plaza District in Downtown El Paso in October of 2016.7  Following such 

decision, there was additional public debate and discussion about the location of the Facility and 

in December 2016, the City Council passed a motion to study the feasibility of locating the 

Facility in a different location, e.g., on the site of the City’s current convention center. After 

additional public debate about various locations, however, the City Council unanimously 

confirmed the original Union Plaza District site location for the Facility in February of 2017. 

15. In connection with the designation of the site location for the Facility, the City has 

entered into numerous agreements to advance the construction and development of the Facility.   

These agreements anticipate that the parties will begin work promptly on the Facility.  Delay 

related to challenges to the Facility, the Bonds, the Election and/or the Election Ordinance will 

jeopardize these agreements and various timetables set out therein. 
                                                 
7 Attached hereto as Exhibit B is a true and correct copy of a current map of the proposed Facility site. 
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F. Contingent in Opposition to the Location 

16. On April 17, 2017, Francis S. Ainsa, Jr. wrote to City Mayor Oscar Leeser and the 

City Representatives, to inform them that he represents certain City taxpayers who oppose the 

use of the proceeds of the Bonds for construction of the Facility on the Union Plaza site.  This 

opposition is based on the false assertion that the Facility proposed is materially different from 

the project presented to and approved by the voters in the Election.  Ainsa complains on two 

specific grounds: (1) that the Facility contemplated does not qualify as a voter-approved multi-

purpose performing arts and entertainment facility, as the Facility has been subsequently 

described as a “multi-purpose arena”8 where sports events will be held in addition to the other 

entertainment events; and (2) that, since the Election Ordinance only, and not the ballot for the 

Election, contained the phrase “located in Downtown El Paso,” the City is not required to locate 

the Facility in Downtown El Paso. 

G. The City’s Request for Validation and Certainty 

17. The City has acted lawfully and is entitled to continue to meet its obligations, 

pursuant to the Election Ordinance passed, and the vote of the citizens authorizing the Facility 

and its financing through the Bonds,  regardless of efforts by a small number to circumvent the 

Facility and Bond authorization.   

18. Given the urgency with which the City is trying to work for the good of its 

citizens and the damage lingering uncertainty on these specifics injects into the Facility project, 

the City brings this Chapter 1205 action on behalf of and for the benefit of the City, as it seeks to 

proceed with confidence and certainty in the development, construction and financing of the 

                                                 
8 Mr. Ainsa incorrectly concludes the Facility will be a “sports arena,” rather than a “multi-purpose performing arts 
and entertainment facility,” based on a City website posting that suggests that in addition to performing arts and  
cultural events, the Facility may serve as a venue for athletic and recreational events.   
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Facility, assured by order of this Court that its actions, are legal, valid, enforceable and 

uncontestable under the laws of the State of Texas. 

IV. 
NATURE OF THIS CHAPTER 1205 ACTION 

19. Chapter 1205 provides issuers of public securities such as the City with an 

efficient procedure for confirming the validity of public securities and their associated contracts 

and obligations, either before or after the public securities are authorized, issued, or delivered.9  

An action under Chapter 1205 simultaneously provides a single forum for timely addressing and 

adjudicating any concerns that could conceivably be raised by the Attorney General or any 

Interested Party (defined below).  Specifically, §1205.021 provides in pertinent part that an 

issuer of public securities may: 

[B]ring an action under this chapter to obtain a declaratory judgment as to: 

(1) the authority of the issuer to issue the public securities; 

(2) the legality and validity of each public security authorization relating to 
the public securities, including if appropriate: 

(A) the election at which the public securities were authorized; 

(B) the organization or boundaries of the issuer; 

(C) the imposition of an assessment, a tax, or a tax lien; 

(D) the execution or proposed execution of a contract; 

(E) the imposition of a rate, fee, charge, or toll or the enforcement of a 
remedy relating to the imposition of that rate, fee, charge, or toll; 
and 

(F) the pledge or encumbrance of a tax, revenue, receipts, or property 
to secure the public securities; 

                                                 
9 Section 1204.025 provides:  “An issuer may bring an action under this chapter:  (1) concurrently with or after the 
use of another procedure to obtain a declaratory judgment, approval, or validation; (2) before or after the public 
securities are authorized, issued, or delivered; (3) before or after the attorney general approves the public securities; 
and (4) regardless of whether another proceeding is pending in any court relating to a matter to be adjudicated in the 
suit.”   
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(3) the legality and validity of each expenditure or proposed expenditure of 
money relating to the public securities; and 

(4) the legality and validity of the public securities. 

The Supreme Court of Texas has long recognized that the legislature intended for courts to 

quickly resolve any proceedings brought under Chapter 1205. See Buckholts Indep. Sch. Dist. v. 

Glaser, 632 S.W.2d 146, 150-51 (Tex. 1982); Rio Grande Valley Sugar Growers, Inc. v. 

Attorney General, 670 S.W.2d 399, 401 (Tex. App.-Austin 1984, writ ref’d n.r.e.) (“The total 

thrust of [article 717m-1, predecessor statute to Chapter 1205] is to dispose of public securities 

validation litigation with dispatch.”).   

V. 
DISCOVERY LEVEL 

20. Due to the expedited nature of this action, the City does not intend to conduct 

discovery under the levels outlined in Rule 190 of the Texas Rules of Civil Procedure.  Rather, 

as provided by Chapter 1205.064, the records of the City that relate to the public securities will 

be made open to inspection at reasonable times10 to any person or entity that becomes a party to 

this action.11  The Court may also take judicial notice of those public records not attached to this 

Original Petition.12 

VI. 
PARTIES, JURISDICTION, AND VENUE 

A. Parties 

21. The City was incorporated in 1873 and is a home-rule municipality located 

entirely within El Paso County, Texas, organized and operating under the laws of the State, 

                                                 
10 Tex. Gov’t Code Ann § 1205.064(a) (“Each record of an issuer relating to the public securities, a public security 
authorization, or an expenditure of money relating to the public securities is open to inspection at reasonable times 
to any party to an action under this chapter.”).  
11A person may become a party to this action through the procedures outlined in § 1205.062. 
12 Public documents related to the Facility are available for inspection at the City Hall of the City.  A number of such 
public documents are available on the City’s website at http://home.elpasotexas.gov/mpc  (last retrieved May 1, 
2017). 
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including Article XI, Section 5 of the Texas Constitution.  As such, the City is an “issuer” of 

public securities within the meaning of Section 1205.001 of Chapter 1205. 

22. The City is authorized to issue public securities within the meaning of Section 

1205.001(2) of Chapter 1205.  

23. Chapter 1205 provides that all persons who reside within the territory of the City; 

who own property located within the boundaries of the City; or who have or claim a right, title, 

or interest in any property or money to be affected by a public security authorization or the 

issuance of the public security (individually, an “Interested Party” and collectively, the 

“Interested Parties”) are parties to this action and any judgment rendered in this action is 

binding upon all Interested Parties.13  An Interested Party may become a party to this action by 

filing an answer to this Original Petition on or before the time set for trial, or thereafter by 

intervention with leave of the Court.14 

24. Defendants thus include all Interested Parties, as well as the Honorable Ken 

Paxton, in his official capacity as Attorney General of the State of Texas (collectively, the 

“Defendants”). 

B. Jurisdiction and Venue 

25. The trial and show cause order: Jurisdiction over the Interested Parties may be 

had through publication of notice as provided by Sections 1205.041 and 1205.043-.044 of 

Chapter 1205.  Specifically, Section 1205.041 of Chapter 1205 requires that, upon receipt of this 

Original Petition, the clerk of the court where this Original Petition is filed issue an order, in the 

form of a notice, advising the Defendants of their right to appear for trial at 10:00 a.m. on the 

                                                 
13 Tex. Gov’t Code Ann § 1205.023.  
14 Id. at § 1205.062.   
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first Monday after the 20th day after the date of the order15 and show cause why this Original 

Petition should not be granted and the undertaking of the Facility and the issuance of the 

Proposed Bonds, together with the associated agreements, contracts and transactions herein 

described, should not be adjudged to be valid, enforceable and incontestable.   

26. Notice: Section 1205.043 of Chapter 1205 further directs that the clerk shall give 

notice by publishing a substantial copy of the Order in a newspaper of general circulation in 

Travis County, Texas, and in a newspaper of general circulation in the County, where each Issuer 

has its principal office.  The notice shall be published once a week for two (2) consecutive 

calendar weeks, with the first publication not less than fourteen (14) days prior to the date set for 

trial.  In such manner, all to this lawsuit, with the exception of the Attorney General, shall 

thereby be made parties to these proceedings and the Court shall have jurisdiction over them to 

the same extent as if individually named as defendants in this Original Petition and personally 

served with process in this cause.16   

27. Attorney General: Defendant Attorney General Ken Paxton is named and sued 

herein pursuant to Section 1205.042 of Chapter 1205, and may be served at the Office of the 

Attorney General of Texas, 300 W. 15th Street, Austin, Texas  78711. 

28. Venue: Venue is proper in Travis County pursuant to Section 1205.022 of 

Chapter 1205. 

                                                 
15 See comment in Section II above regarding the Monday after 20 days falling on Memorial Day and the City’s 
request that the Court set this matter for hearing at 10:00 a.m. the following day, i.e., Tuesday, May 30, 2017. 
16 Id. at § 1205.044.  
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VII. 
APPLICABLE LAW AND ARGUMENT 

A. As the Election and Bonds Are Valid Given Voter Approval, and Incontestable 
Given the Passage of Time, the City May Proceed With the Facility’s  Construction 
in Downtown El Paso. 

29. The City has taken all necessary steps to establish its authority to finance and 

build the Facility as described herein. 

30. The City’s method for financing the Facility and related expenditures is wholly 

consistent with Texas law.   

31. With the Election Ordinance, the City called for an election to seek voter approval 

for issuance of bonds for the creation of various facilities, including performing arts and 

entertainment facilities.  The ballot proposition included in the Election Ordinance and submitted 

to the voters on November 6, 2012 also designated the method of financing the project and 

sought approval to issue the Bonds as required by the Texas Local Government Code. 

32. The voters approved the issuance of the Bonds and the Facility by wide margin.  

No further voter authorization is required by statute or the City Charter to finance and develop 

the Facility.   

33. In addition, the Downtown location of the Facility always was an essential 

element of the Facility and was specifically included in the Election Ordinance.  That the Facility 

would be Downtown was widely known and debated at the time of the Election and as such was 

approved by the voters as a matter of law pursuant to the long established doctrine of “contract 

with the voters.”17   

34. The terms of the contract with the voters are established by language of the ballot 

proposition, together with the ordinances, resolutions, and representations approved by the 

                                                 
17  See, e.g. San Saba County v. McCraw, 108 S.W.2d 200, 203-04 (Tex. 1937); Taxpayers for Sensible Priorities v. 
City of Dallas, 79 S.W.3d 670, 674 (Tex. App.—Dallas 2002, pet. denied). 
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governing body of the entity calling the election.18  As set forth herein, in the months preceding 

the Election, the City Council adopted the Election Ordinance at a public meeting that made 

unequivocal representations regarding its intention to locate the Facility in Downtown El Paso.   

The location of the Facility is a material term of the contract with the voters and the City may not 

repudiate its duly adopted representations through future ordinance or any other mechanism 

without violating its contract with the voters.19  Accordingly, no subsequently proposed 

ordinance or other political maneuver will alter the authority of the City to proceed with and to 

consummate the construction and financing of the Facility, at a Downtown location to be 

determined by the City. 

35. State law not only prescribes the method by which the City and the voters 

authorize and approve a bond project, it also prescribes the method by which the results of a duly 

held election may be challenged.   Specifically, the Texas Election Code requires the City to 

canvass the returns of an election and sets forth the grounds on which such election may be 

challenged and the timeline for raising any challenge to the election’s results.  The City 

canvassed its Election on November 19, 2012.  Pursuant to Section 232.008 of the Election 

Code, the results of such Election are incontestable 30 days following such canvass.  That 

deadline expired on December 19, 2012.  Any proposed initiative ordinance and any use of the 

City Charter provisions for initiative or referendum to delay or significantly change the terms of 

                                                 
18  Taxpayers for Sensible Priorities, supra, note 62 at 675; See also, Davis v. Duncanville Ind. Sch. Dist., 701 
S.W.2d 15, 16 (Tex. Ap. – Dallas 1985) (noting that representations that were not “orders, statements, or 
representations concerning the bond election [that] were adopted by the Board at a called meeting” do not form part 
of the contract with the voters).   
19  See Moore v. Coffman, 109 Tex. 93, 95 (Tex. 1918) (where location for bond project is designated, it is assumed 
to be a material part of the contract with the voters and construction at the designated location “becomes simply a 
matter of keeping faith with those whose will the election expressed.”). 
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the contract with the voters that was ratified in the Election would be an attempt to collaterally 

attack the results of a valid election while evading the strict requirements of the Election Code.20 

36. Because the Facility and the Bonds were approved pursuant to law, the City was 

and is authorized to issue the Bonds and commence building the Facility. 

B. As No Further Approval is Required, the City May Not Be Prevented From 
Exercising Its Lawful Authority to Construct the Facility in Downtown. 

37. The City has sought and received both City Council and voter approval required 

by Texas law to finance and construct the Facility. 

38. No provision of federal or Texas law requires the City to submit, to popular vote, 

any single component of the Facility project, aside from the Bonds’ approval.  Indeed, the sole 

vehicle for voter approval of the Bonds and the Facility is through an election describing the 

project and its proposed financing and containing the statutorily mandated ballot language. 

39. There is not, nor can there be, any grounds for requiring a second vote on any 

aspect of the Facility and/or the Bonds.   

40. Chapter 1205 expressly grants this Court jurisdiction over and the authority to 

enjoin or consolidate into this suit any other action with the potential to affect the validity of the 

Bonds, their authorization and related issues..21  The City hereby moves that the court enjoin the 

maintenance of any other such action and consolidate any such action with this suit for prompt 

resolution according to the accelerated schedule set by the Chapter 1205. 

C. The Plain Meaning of the Election Ordinance and the Contract With the Voters 
Requires  That the Facility Be Located Downtown. 

41. As set forth above, under Texas law, a “contract with the voters” exists when an 

issuer of government securities seeks approval from the voters to issue bonds and the voters 

                                                 
20  See, e.g., Kelsey v. Corbett, 396 S.W.2d 440, 442 (Tex. App. – El Paso 1965) (writ refused n.r.e.) (holding that an 
election contest pursuant to the statute was the exclusive remedy for challenging tax imposed by election). 
21 See 1205.061. 
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grant such approval on the basis of the official action of the governing body of the government 

issuer.  At the very least, the terms of a contract with the voters include the expressed language 

and purposes stated in an election ordinance or order formally adopted by the governing body 

(including the full bond proposition language).   The summary language contained in the ballot 

itself does not limit the terms of this contract. 

42. In Texas, the binding nature of such a contract with the voters comes from Article 

I, Section 16 of the Texas Constitution, which prohibits laws that impair the obligation of 

contracts.   That prohibition applies to both state statutes and municipal ordinances and also has 

been held to apply to a contract with the voters (as well as written contracts).  The Texas 

Supreme Court has held that the proceeds from bonds that are approved by voters could not be 

diverted from the expressed provisions of the bond proposition that was passed by the voters.22   

The parties to the contract created are entitled to receive “substantially all of the benefits and 

security of that contract.”23  Therefore, the governing body would violate its contract if it uses 

the voter-approved bond proceeds in a way that the voters did not approve.24 

43. Courts interpret the plain meaning of a bond ordinance proposition to determine 

whether a governing body has violated the contract with the voters.   If no party contests the 

ambiguity of the proposition, then the plain meaning of the proposition prevails, unless it leads to 

absurd results. 

                                                 
22Troy Dodson Construction Co. v. McClelland, 993 F.2d 1211, 1216 (5th Cir. 1993); Barrington v. Cokinos, 338 S.W.2d 133, 
142 (Tex. 1960); Lewis v. City of Fort Worth, 89 S.W.2d 975, 978 (Tex. 1936); Black v. Strength, 246 S.W. 79, 80 (Tex. 1922); 
San Saba Cty. v. McCraw, 108 S.W.2d 200, 201 (Tex. 1937); Fletcher v. Howard, 39 S.W.2d 32 (Tex. 1931); see also Op. Tex. 
Att’y Gen. No. JC-0127 (1999); Op. Tex. Att’y Gen. No. 98-060 (1998).  
23 See e.g. McCraw, 108 S.W.2d at 200; Howard, 39 S.W.2d at 32; Black, 246 S.W. 79. 
24 Putnam v. City of Irving, 331 S.W.3d 869, 878 (Tex. App.—Dallas 2011, pet. denied) (finding the City’s pledge to fund a 
construction project via new taxes was consistent with voter approval even though the proposition did not specify that the new 
taxes would fund the project). 
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44. In City of San Antonio v. Headwaters Coalition, Inc.,25 a Texas appellate court 

interpreted a bond ordinance and other corresponding provisions of the ordinance to determine 

how a city can change the location of a project after voters had approved the measure.   In that 

case, voters passed a proposition for drainage facilities and improvements, but the proposition 

did not specify how the City of San Antonio would accomplish those improvements.   The text of 

the proposition did not specify an exact location for a facility, but instead referred to flood 

improvements in the “Broadway Corridor” and listed street names to specify the perimeter of the 

section.   Unlike certain other projects in the election ordinance language that specified locations 

for permanent structures, the Broadway Corridor project did not include such language.   The 

City of San Antonio contended that in its “post-election ‘honest judgment,’” another location 

outside the Broadway Corridor was more appropriate for the drainage project which 

accomplished the goal of benefiting the Broadway Corridor.   The court held the City of San 

Antonio’s decision to build a facility in another stretch of the Broadway Corridor was an 

appropriate “use of tax proceeds in a manner approved by the voters.” 

45. Here, the Election Ordinance included a specific location for the Facility – 

Downtown El Paso.  Namely, on November 6, 2012, the voters in the City passed, in relevant 

part, the following Ordinance proposition:   

MUSEUM, CULTURAL, PERFORMING ARTS, AND LIBRARY FACILITIES 
PROPOSITION 
 
“SHALL the City Council of the City of El Paso, Texas, be authorized to issue 
general obligation bonds of the City in the principal amount of $228,250,000 for 
permanent public improvements and public purposes, to wit: acquiring, 
constructing improving, renovating and equipping new and existing library, 
museum, cultural and performing arts facilities and improvements, including the 
acquisition of land and right-of-way for such projects, and acquiring and installing 
public art related to and being a part of some or all of the foregoing; such projects 
to include the following: 

                                                 
25 City of San Antonio v. Headwaters Coalition, Inc., 381 S.W.3d 543, 550–54 (Tex. App.—San Antonio 2012, pet. denied). 
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Arts & Entertainment 

Multi-purpose performing art and entertainment facility located in Downtown El 
Paso”  
 
46. Clearly, the Election Ordinance specified that the Facility would be located in 

Downtown El Paso and, as a result, the location became part of the express terms of the contract 

with the voters.   Indeed, were the City to move the construction away from the Downtown area, 

it would violate the unambiguous language of the Election Ordinance and voter approved 

proposition.  The Texas Supreme Court has found that, where the voters have passed bonds in 

reliance on the specific bond proposition, then the governing body cannot “arbitrarily ignore or 

repudiate” the terms of the contract created by the proposition “without involving the 

perpetration of fraud or its equivalent on the voters.”26  

47. At the time of the Election, there was significant public debate with respect to 

efforts to revitalize Downtown El Paso.  Part of that discussion included the importance of 

various bond financed projects (such as the Facility) as a catalyst for Downtown redevelopment.  

These discussions themselves demonstrate that the Facility’s Downtown location was a part of 

the benefits that the voters reasonably expected when they approved the proposition. 

48. The fact that the wording of the ballot for the Election made no specific mention 

of the Facility to be built “in Downtown El Paso” has no effect on the validity of the election or 

the authority of the City to build the Facility Downtown. The terms of a contract with the voters 

include the expressed language and purposes stated in an election ordinance or order formally 

adopted by the governing body – including the full bond proposition language.27 

                                                 
26 Hudson v. San Antonio Independent School District, 95 S.W.2d 673, 675 (Tex. 1936). 
27 See Op. Tex Att’y Gen.No. JC-0488 (2002). 
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D. The City Has the Discretion To Determine Where in Downtown the Facility Will Be 
Located. 

49. Pursuant to Texas Law, El Paso is a Home Rule City, and therefore, if an action is 

not prohibited by the City Charter, that action is appropriate for the City. 

50. The City Charter does not in any way prohibit the City from building in the Union 

Plaza District neighborhood in Downtown El Paso. 

51. Moreover, the site within the Union Plaza District of Downtown El Paso is not a 

historical district and enjoys no specific or general protection against development, as it is not 

recognized by either the Texas Historical Commission or its federal equivalent as a historical 

district.  

52. Thus, there is no special protection afforded the Union Plaza Downtown 

neighborhood that would prohibit the City’s exercise of discretion to locate the Facility therein, 

and the City may locate the Facility in the Union Plaza Downtown El Paso area. 

E. The Multi-purpose Performing Arts and Entertainment Facility As Planned, To 
Include Sporting Events, Complies With the Facility Mandated in the Election 
Ordinance and the Contract with the Voters.  

53. The multi-purpose performing arts and entertainment facility – the Facility – will 

certainly allow sports and sporting events, as well as other forms of entertainment.  These events 

fall well within the anticipated nature and debated and decided functionality of the Facility, as 

planned by the City.   

54. The multi-purpose nature of the Facility is a benefit to the City and its citizens 

since it assures that a costly public work will be more fully utilized.  This allows greater 

entertainment venues for its citizens and increases the positive economic impact of the Facility to 

Downtown and the City in general.  All of this reasoning was part of the public debate and 
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justification for the Facility prior to the Election.   Such public debate included a discussion of 

sporting events as part of the entertainment functionality of the multi-purpose Facility. 

55. Specifically, inclusion of sporting events as one of several possible uses of the 

Facility is entirely consistent with both the Election Ordinance and the wording of the ballot 

pursuant to which El Paso voters overwhelmingly approved the issuance of the Bonds to build it.  

The Election Ordinance declared that the election would seek voter approval to issue 

$228,250,000 in general obligation bonds for “acquiring, constructing, improving, renovating 

and equipping new and existing library, museum, cultural and performing arts facilities and 

improvements, including the acquisition of land and rights-of-way for such projects…such 

projects to include the following… Multi-purpose performing arts and entertainment facility 

located in Downtown El Paso.”28 The ballot language, in turn, similarly asked the voters to vote 

For or Against the following:  

“MUSEUM, CULTURAL, PERFORMING ARTS, AND LIBRARY FACILITIES 

PROPOSITION” – “THE ISSUANCE OF $228,250,000 GENERAL OBLIGATION 

BONDS FOR MUSEUM, CULTURAL, MULTI-PURPOSE PERFORMING ARTS 

AND ENTERTAINMENT AND LIBRARY FACILITIES IMPROVEMENTS…” 

56. The fact that the proposed Facility is intended to house sporting events in addition 

to other types of entertainment and performing arts events by no means suggests that the purpose 

of the Facility has materially changed or that it will house sporting events only, to the exclusion 

of all other purposes for which the Facility might be utilized.  A central function of the Facility 

will be to contribute to the revitalization of Downtown El Paso, so to the extent the Facility can 

be used frequently and for a wide variety of purposes that collectively will attract a large portion 

                                                 
28 Id. at 3. 
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of the local population, the Facility will serving its intended purpose and the purpose for which 

the voters overwhelmingly approved it. 

VIII. 
PRAYER FOR ORDERS REQUIRED BY CHAPTER 1205 

57. The City respectfully prays that the Court follow the procedures set forth in 

Chapter 1205 and further prays: 

(a) that the Court, upon presentation of this Original Petition, immediately enter and 
issue an Order Giving Notice of Suit (the “Order”)29 in the form of a notice in 
accordance with Section 1205.041 of the Texas Government Code, directed to all 
Interested Parties; and that the Order require the Interested Parties, in general 
terms and without naming them, and the Attorney General of Texas, to appear for 
hearing and trial at 10:00 o’clock a.m., on Tuesday May, 30, 2017, the first 
business day following the Monday after the expiration of 20 days from the date 
of issuance of the Order, and to show cause why the prayers of this Original 
Petition should not be granted, i.e., that an order confirming (a) the validity and 
enforceability of the Ordinance, Resolutions and Agreements, and all other 
contracts that relate to the issuance of the Bonds and the expenditure of Bond 
proceeds for the administration, development, construction, and financing of the 
Facility; and (b) the City’s authority to proceed with the design, development and 
construction of the Facility as approved by the City Council and the voters; 

 
(b) that prior to the date set for hearing and trial, the Clerk of this Court provide the 

required notice of this proceeding pursuant to §1205.43 of the Texas Government 
Code by publishing a substantial copy of the order in a newspaper of general 
circulation in El Paso County, Texas, and in Travis County, Texas, with such 
notice being published once in each of two consecutive calendar weeks, with the 
date of the first publication to be not less than 14 days prior to the date set for 
hearing and trial; 

 
(c) that the Court enter an order enjoining the maintenance of any action related to 

the subject matter of this suit in any other forum; 
 

(d) that the Court require any party opposing this action, or any intervenor, other than 
the State Attorney General, to post a bond for payment of all damages and costs 
that may accrue by reason of the delay that will be occasioned by the continued 
participation of the opposing party or intervenor in the event that the Issuers 
finally prevail and obtain substantially the judgment prayed for in this Original 
Petition; and 

 

                                                 
29 A copy of the proposed form of Order Setting Hearing and Order Giving Notice of Suit is attached as Exhibit C. 
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(e) that the Court grant all proceedings, hearings, and trial on this Original Petition, 
priority over all other cases, causes or matters pending in the Court. 

 

IX. 
PRAYER FOR DECLARATORY JUDGMENT 

The City requests that the Court proceed expeditiously in accordance with Chapter 1205 

and further prays that the Court, trial and final hearing, enter a declaratory judgment to the effect 

that : 

(a) Ordinance No. 017849 authorizing the November 6, 2012 bond election 
(the “Election Ordinance”) and the November 6, 2012 election (the 
“Election”)in which El Paso voters approved the issuance of City general 
obligation bonds to finance the Facility (among other projects) are legal, 
valid, enforceable and incontestable; 

 
(b) the City is fully authorized to issue general obligation bonds to finance the 

acquisition, construction, improvement and equipping of the Facility and 
the acquisition of land and rights-of-way therefore (the “Bonds”); 

 
(c) to the extent the Bonds have been previously issued,30 such Bonds are 

legal, valid, enforceable and incontestable; and the additional Bonds to be 
issued to finance the costs of the Facility, when issued in conformity with 
applicable law and as approved by the Texas Attorney General, will be 
legal, valid, enforceable and incontestable; 

 
(d) the City is fully authorized to expend the current and future proceeds of 

the Bonds for the acquisition of land, design, development, construction, 
improvement, and equipping of the Facility, and each such expenditure 
and proposed expenditure relating to the Bonds and the Facility is legal, 
valid, enforceable, and incontestable; 

 
(e) the proposed Facility constitutes a valid “multi-purpose performing arts 

and entertainment facility” as described in the Election Ordinance and as 
approved by the voters in the Election, and the use of such Facility for 
various sports and sporting events, which are a common form of 
entertainment, is legal, valid, enforceable and incontestable; 

 

                                                 
30 Costs of the Facility are being financed from more than one series of Bonds.  Portions of the following previously 
issued Bonds have been or will be used to fund Facility costs:  the “City of El Paso, Texas General Obligation 
Refunding and Improvement Bonds, Series 2014,” the “City of El Paso, Texas General Obligation Refunding and 
Improvement Bonds, Series 2015”  and the “City of El Paso, Texas General Obligation Bonds, Series 2016.”   The 
City anticipates issuing additional Bonds to further fund the costs of the Facility. 
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(f)  the Election Ordinance and the resulting contract with the voters require 
that the Facility be located in Downtown El Paso; 

 
(g)  the City has the discretion to determine specifically where, in Downtown 

El Paso, the Facility will be located;  
 
(h) the Union Plaza District site located in Downtown El Paso is one legal, 

valid, enforceable and incontestable location for the construction of the 
Facility; and  

 
(i) the Election to authorize the issuance of the Bonds for the Facility under 

state law supersedes any current, future or potential attempt to use the 
right of initiative, pursuant to the City Charter, to hinder or delay the 
Facility, and any pending controversy regarding such initiative or any 
future attempt to invoke the initiative provision in the City Charter to 
hinder or delay the Facility shall have no legal effect upon the  Bonds or 
the Facility.   

 

The City and further prays that the Court enter a decree that the declaratory judgment 

herein prayed shall, as to all matters adjudicated, be forever binding and conclusive against the 

Petitioners, the Attorney General of Texas, and all Interested Parties, irrespective of whether such 

parties filed an answer or otherwise appeared herein. 

The City further prays for such other and further relief and orders to which the Petitioners 

may show itself justly entitled at law or in equity. 

Respectfully Submitted, 

/s/  Norlynn B. Price  
Norlynn B. Price 
State Bar No. 02499050 
Paul A. Braden 
State Bar No. 02815800 
D’Lesli M. Davis 
State Bar No. 05379450 
NORTON ROSE FULBRIGHT US LLP 
2200 Ross Avenue, Suite 3600 
Dallas, Texas  75201-2784 
Telephone:  (214) 855-8000 
Facsimile: (214) 855-8200 
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/s/ M. Scott Incerto  
M. Scott Incerto 
State Bar No. 10388950 
NORTON ROSE FULBRIGHT US LLP 
98 San Jacinto Boulevard, Suite 1100 
Austin, Texas 78701-4255 
Telephone:  (512) 474-5201 
Facsimile: (512) 536-4598 

/s/ Maria Guadalupe Martinez  
Maria Guadalupe Martinez 
State Bar No. 13142860 
THE CITY OF EL PASO, TEXAS 
300 N. Campbell 
El Paso, Texas 79901-1402 
Telephone:  (915) 212-0033 
Facsimile:  (915) 212-0035 

ATTORNEYS FOR THE CITY OF EL 
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NO.       

EX PARTE 

CITY OF EL PASO  

§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 

TRAVIS COUNTY, TEXAS 
 

 ____ JUDICIAL DISTRICT 

NOTICE OF HEARING 

ATTENTION:  THIS NOTICE IS DIRECTED TO ALL PERSONS WHO 
RESIDE WITHIN THE TERRITORY OF THE CITY OF EL PASO, 
TEXAS; WHO OWN PROPERTY LOCATED WITHIN THE 
BOUNDARIES OF THE CITY OF EL PASO, TEXAS; WHO ARE 
TAXPAYERS OF THE CITY OF EL PASO, TEXAS; OR WHO HAVE OR 
CLAIM A RIGHT, TITLE, OR INTEREST IN ANY PROPERTY OR 
MONEY TO BE AFFECTED BY A PUBLIC SECURITIES 
AUTHORIZATION, THE ISSUANCE OF PUBLIC SECURITIES BY THE 
CITY OF EL PASO, OR THE CITY OF EL PASO’S USE OF PROCEEDS 
FROM SUCH PUBLIC SECURITIES FOR THE DEVELOPMENT OF A 
MULTIPURPOSE PERFORMING ARTS AND ENTERTAINMENT 
FACILITY IN DOWNTOWN EL PASO; ADVISING THEM OF THEIR 
RIGHT TO APPEAR FOR TRIAL AND SHOW CAUSE WHY THE 
PETITIONERS’ ORIGINAL PETITION FOR EXPEDITED 
DECLARATORY JUDGMENT SHOULD NOT BE GRANTED. 

Please take notice that on the 2nd day of May, 2017, The City of El Paso (the “City”), 
filed a petition (the “Original Petition”) for expedited declaratory judgment as styled above 
pursuant to Chapter 1205 of the Texas Government Code.  This in rem and class action 
proceeding is brought by the City in connection with the financing and construction of a 
multipurpose performing arts and entertainment facility (the “Facility”) in downtown El Paso.  
The City seeks to obtain declaratory judgment to conclusively establish that:  (a) Ordinance No. 
017849 authorizing the November 6, 2012 bond election (the “Election Ordinance”) and the 
November 6, 2012 election (the “Election”) in which El Paso voters approved the issuance of 
City general obligation bonds to finance the Facility (among other projects) are legal, valid, 
enforceable and incontestable; (b)  the City is fully authorized to issue general obligation bonds 
to finance the acquisition, construction, improvement and equipping of the Facility and the 
acquisition of land and rights-of-way therefore (the “Bonds”);  (c) to the extent the Bonds have 
been previously issued, such Bonds are legal, valid, enforceable and incontestable; and the 
additional Bonds to be issued to finance the costs of the Facility, when issued in conformity with 
applicable law and as approved by the Texas Attorney General, will be legal, valid, enforceable 
and incontestable;  (d)  the City is fully authorized to expend the current and future proceeds of 
the Bonds for the acquisition of land, design, development, construction, improvement, and 
equipping of the Facility, and each such expenditure and proposed expenditure relating to the 
Bonds and the Facility is legal, valid, enforceable, and incontestable;  (e) the proposed Facility 
constitutes a valid “multi-purpose performing arts and entertainment facility” as described in the 
Election Ordinance and as approved by the voters in the Election, and the use of such Facility for 
various sports and sporting events, which are a common form of entertainment, is legal, valid, 
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enforceable and incontestable;  (f)  the Election Ordinance and the resulting contract with the 
voters require that the Facility be located in Downtown El Paso;  (g)  the City has the discretion 
to determine specifically where, in Downtown El Paso, the Facility will be located;  (h) the 
Union Plaza District site located in Downtown El Paso is one legal, valid, enforceable and 
incontestable location for the construction of the Facility; and (i) the Election to authorize the 
issuance of the Bonds for the Facility under state law supersedes any current, future or potential 
attempt to use the right of initiative, pursuant to the City Charter, to hinder or delay the Facility, 
and any pending controversy regarding such initiative or any future attempt to invoke the 
initiative provision in the City Charter to hinder or delay the Facility shall have no legal effect 
upon the  Bonds or the Facility.   

The Original Petition, which more fully describes the Facility, the Proposed Bonds, and 
the related agreements, is on file with the court and is available for review by all persons who (1) 
reside in the territory of the City, (2) own property located within the boundaries of the City, (3) 
are taxpayers of the City; (4) or have or claim a right, title, or interest in any property or money 
to be affected by a public security authorization or the issuance of the public securities by the 
City for the development of the Facility (such persons constitute “Interested Parties”). 

All Interested Parties and the Honorable Ken Paxton, in his official capacity as Attorney 
General of the State of Texas, are hereby notified of their right to appear at 10:00 a.m. on 
______, May ___, 2017 in the courtroom of the ___ District Court, Travis County Texas for 
hearing and trial of the claims made in the Original Petition and to show cause why prayers of 
the City should not be granted and that the proceedings and the public securities or the public 
security authorizations validated and confirmed.  

SIGNED on this _____________day of May, 2017. 
 

     _______________________________________ 
      JUDGE PRESIDING 
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